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VEMORANDUM OPI NI ON

LARO, Judge: This case was submtted to the Court fully
stipul ated under Rule 122. Respondent determ ned a $5, 416
deficiency in petitioner’s 1981 Federal incone tax and additions
thereto of $270.80 and $1, 624. 80 under sections 6653(a)(1) and

6659, respectively. Respondent also determned as to the entire



deficiency that petitioner was |iable for the tinme sensitive
addition to tax under section 6653(a)(2) and the increased rate
of interest under section 6621(c).

Fol | ow ng concessions by the parties, we nust deci de:

1. Wether petitioner is liable for an addition to tax
under section 6659 equal to 30 percent of the deficiency arising
froma disallowed investnment tax credit and | oss that petitioner
clainmed froma partnership naned G ade Partners (G ade), and

2. \Wether petitioner is liable for the increased rate of
i nterest under section 6621(c) on the deficiency.

We hold for respondent as to both issues. Section
references are to the Internal Revenue Code in effect for the
year in issue. Rule references are to the Tax Court Rul es of
Practice and Procedure.

Backgr ound

The parties have filed with the Court a stipulation of facts
and acconpanyi ng exhibits. W find the stipulated facts
accordingly, and we set forth the relevant facts in this
background section. W also set forth in this section facts
which we find fromthe exhibits and frommatters which petitioner
admtted under Rule 90. Petitioner resided in New York, New
Yor k, when she petitioned the Court.

Petitioner tinely filed her 1981 Federal incone tax return.

She clained thereon a $689 loss from G ade, a $9, 380 i nvest nent



- 3 -

tax credit from Grade, an inconme tax liability (exclusive of the
i nvestment tax credit) of $4,646, and an income tax liability
(after applying $4,646 of the investnment tax credit to 1981) of
zero. Respondent disallowed the $689 | oss and the $4, 646
investnment tax credit applied to 1981.

Petitioner has a 7-percent limted partnership interest in
the profits and | osses of G ade. Gade, in turn, has a 16. 6666-
percent limted partnership interest in the profits and | osses of
Degree Associates (Degree). Degree is alimted partnership with
1 general partner; nanely, Joel Mallin. Degree s stated purpose
was to | ease and exploit energy managenent systens equi pnent
whi ch, when installed, would control the use of energy in a
pl astics manufacturing plant operated by M|l or Corporation. An
investnment in Degree carried a very high degree of risk.

Degree’s pronoter distributed a private placenent
menor andum (PPM on Degree to potential investors. The PPM
|isted cash-fl ow and econom ¢ projections for 1981 to 2011 ( PPM
proj ections) which were predi cated upon the assunption that: (1)
The projected | evel of energy conservation would be achieved, (2)
the cost of energy would increase 18.5 percent per year between
1981 and 2011, and (3) the energy managenent systens equi prment
woul d remai n useful for that 30-year period. The PPM projections
predicted total pretax receipts by Degree of $4,502,490 between

1981 and 2011, the present val ue of which equals $181, 228, when



di scounted at 14 percent.! The PPM projections predicted that
the total up-front investnent by Degree in the energy managenent
systens equi pnent woul d be $292,500 in 1981, which neans that the
net present value of Degree's net receipts was a negative

$111, 272 ($181, 228 |l ess $292,500).

Degree clained that it placed the energy nmanagenent systens
equi pnent in service during 1981 and that the equi pnent had a tax
basis and fair market value of $8,040,000. G ade's clainmed share
of the basis in the equi pnent was $1, 339, 464 (16. 6666 percent
ti mes $8,040,000), and petitioner’s clainmed share of that basis
was $93,800 (7 percent tinmes $1,339,464). The equi pnent had a
true fair nmarket value of no nore than $354, 000, and Degree's
clainmed fair market value and tax basis of the equi pnent exceeded
the equipnent's true fair market value by approximately 2,271
per cent.

Petitioner never read the PPM and she never discussed the
PPMwith M. Mllin. Before participating in Degree, petitioner
had no experience in the devel opnent, operation, or marketing of
ener gy managenent systens, she had no know edge of the conponents
and equi pnment constituting the energy managenent systens
equi pnrent, and she had no know edge of whether or not the energy

managenent systens equi pnent was installed in M| or Corporation.

! The yield on long-term U. S. Treasury bonds was generally
14 percent in 1981.



Burton Kanter is a tax attorney, and petitioner was his
executive secretary from March 1962 to June 1970. M. Kanter
advi sed petitioner to participate in Degree, and she relied
sol ely upon his advice in making her decision to do so. M.
Kanter has no experience in the devel opnment, operation,
mar keti ng, or appraisal of energy nmanagenent systens.

Petitioner's participation in Degree was not notivated by a
desire for economc profit. She participated in Degree solely
for tax reasons.

Di scussi on

We review respondent’s determ nation that petitioner is
subj ect to sections 6621(c) and 6659. Petitioner, as the
t axpayer, bears the burden of disproving that determ nation. See

Rul e 142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). In

order to neet her burden of proof, petitioner nust introduce
sufficient evidence to: (1) Make a prima facie case establishing
that respondent commtted the errors alleged in the petition and
(2) overcone the evidence submtted by (or otherw se favorable

to) respondent. See Lyon v. Conmm ssioner, 1 B.T.A 378, 379

(1925). The fact that the case was submtted to the Court fully
stipul ated under Rule 122 does not change or otherw se | essen

petitioner’s burden. See Borchers v. Conm ssioner, 95 T.C. 82,

91 (1990), affd. on other issues 943 F.2d 22 (8th Gr. 1991).
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Section 6659 provides for an addition to tax for
under paynents attributable to valuation overstatenents. A
val uation overstatenment exists if, anong other conditions, the
adj usted basis of property clained on the return equals or
exceeds 150 percent of the correct basis. See sec. 6659(a), (c).
As to the year at issue, the addition to tax equals 30 percent of
an under paynent attributable to a valuation overstatenent of 250
percent or nore, unless the underpaynent in tax is |less than
$1,000 in which case the addition to tax does not apply. See
sec. 6659(b), (d). An addition to tax under section 6659 may
apply to an underpaynent by an individual partner, where the
overvaluation is nade on the partnership return. See Wis v.

Conmm ssioner, 94 T.C. 473, 489 (1990).

Petitioner does not deny that respondent correctly
determ ned that she had an understatenent of tax attributable to
a valuation overstatenent within the neaning of section 6659.
Petitioner asserts that respondent should waive the resulting
addition to tax pursuant to section 6659(e). Section 6659(e)
aut hori zes respondent to waive all or part of an addition to tax
for valuation overstatenent if a taxpayer establishes that he or
she had a reasonabl e basis for the adjusted bases or val uations
claimed on a return and that the claimwas made in good faith
Respondent's refusal to waive a section 6659 addition to tax

is reviewable by this Court for abuse of discretion. See Krause



v. Comm ssioner, 99 T.C 132, 179 (1992). On the record before
us, we are unable to conclude that respondent abused his
discretion. First, we are unable to find that petitioner ever
asked respondent to exercise his discretion before he issued the
notice of deficiency to her. Absent a tinely request for a

wai ver, which we do not find was present here, we cannot hold

t hat respondent abused his discretion in not waiving an addition

to tax under section 6659. See Martin Ice Cream Co. V.

Comm ssioner, 110 T.C 189, 234-235 (1998); Haught v.

Conmi ssioner, T.C. Meno. 1993-58; cf. Lapin v. Conm ssioner, T.C.

Meno. 1990- 343, affd. w thout published opinion 956 F.2d 1167
(9th CGr. 1992).

Even if petitioner had made such a tinely request, we find
nothing in the record to establish that she had the requisite
reasonabl e basis for the overstated valuation to overcone
respondent’s determnation. The nere fact that she relied on M.
Kanter, a tax professional, in choosing to participate in Degree
does not nean that she reasonably reported the overstated
val uation on her income tax return. Indeed, the facts of this
case, including the facts that petitioner was aware of M.
Kanter’'s qualifications fromtheir |ongtinme close business
relationship, that M. Kanter was not professionally qualified to
eval uate or apprai se the energy nmanagenent systens equi pnent,

that petitioner never read the PPM and that petitioner never
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made an attenpt independently to evaluate or appraise the energy
managenent systens equi pnent, point to the conclusion that any
reliance that petitioner placed on M. Kanter as to the val uation

was unreasonabl e. See Addi ngton v. Conmi ssioner, 205 F.3d 54, 62

(2d Gr. 2000), affg. Sann v. Comm ssioner, T.C Meno. 1997-259;

Glman v. Comm ssioner, 933 F.2d 143, 151 (2d Gr. 1991), affg.

T.C. Meno. 1989-684; Singer v. Commi ssioner, T.C Mno. 1997-325.

In light of the strict standard for abuse of discretion, we
concl ude that respondent did not err by not exercising his
di scretion under section 6659(e) to waive the addition to tax for
val uati on over st at enent

Nor do we conclude that respondent erred as to the increased
rate of interest under section 6621(c). Section 6621(c) provides
that increased interest is due if a "substantial underpaynment” is
attributable to a "tax notivated transaction"”. A substanti al
under paynment is an underpaynment of nore than $1,000. See sec.
6621(c)(2). A tax-notivated transaction includes any val uation
over st at ement under section 6659. See sec. 6621(c)(3)(A) (i).
Because we have determ ned that petitioner had a val uation
over st at ement under section 6659, we hold that petitioner is
i abl e under section 6621(c) for an increased rate of interest on
t he under paynment attributable thereto. See Barlow v.

Commi ssioner, T.C Menp. 2000-339 (“once we decide that there is

a tax-notivated transacti on such as a val uati on over st atenent * *



* the determnation of additional interest is largely
mechani cal . ).

We have considered all argunents in this case, and those
argunents not discussed herein are irrelevant or without nerit.
Accordingly,

Deci sion will be entered

under Rul e 155.




